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DEPLETION 
By 

S. H. Williston* 

The mining industry, espeoially in the nonferrous metal field, is sick. 
Depletion of reserves caused by war needs, laok of venture capital, the dearth 
of new discoveries, encouragement of Impo~ts - all are taking their toll. 
Acoording to the Utah lUning Assooiation 1n 1939 Utah had 226 "shipping" mines. 
In February 1~50 there were 25 shipping mines, some of them scheduled for early 
closure. This striking deoline is in one of the largest mining states in the 
oountry. In the taoe of such evidence, the Treasury Department has advocated 
the olosing of "loopholes't allowed mining and 011 companies in peroentage 
depletion allowances. 

'lhe Centull'Y Dbt10nary defines depletion as "the act of emptying, reducing, 
or exhausting, as the depletion of natural resou~ces." Webster defines it as 
"impairment of capital; de.cline in value caus'ed by the co·nsumptlon or diminution 
of an asset." Every ton of ore mined depletes by that amount the nonrenewable 
ore body from whioh it is mined. The money received for that ton of ore should 
inolude a profit plus interest on the investment· plus a proportional return or 
ca.pita.l, else the investment is an illusion. For income tax purposes the return 
of capital is depletion allowanoe and if an investor does not get an adequate 
depletion allowanoe, his oapital is dissipated. If he is able, he wll1 look to 
fields other than mining for investment. 

Realizing the serious oonditions in the mining industry throughout the West, 
the Ore.-Bin requested Mr. S. H. Williston to dlsouss the depletion allowanoe 
situation from a mine operator's standpoint. Mr. Williston, formerly a member 
of the Governing Board of the State Department ·of Geology and IIineral Industries, 
has had wide experience in mining and oil work. 

The Editor. 

Dis~u8sion of the depletion allowan~es for oil and metal mining has been filling the 
newspapers ever sinoe thePresldent, and Seoretary of the Treasury made an attack upon them 
as "loopholes" the first month of the year. Far from being loopholes, percentage depletion 
was definitely provided for by Congress. It haa been part of our income tax laws for almost 
twenty years. While a manufacturing corporation oan oontinue almost indefinitely in opera­
tion, purchasing its raw materials on the' open market. and selling its finished produot to 
the ultimate consumer, all the natural resource industries consume their capital in the normal 

* Vioe-president Cordero Mining Company. 
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procedures of business and with the exhaustion of the oil, ore, or -timber, must go out of 
business. Congress has recognized this faot ever since 1,13. I_ncome taxes were to be 
levied on income and income taxes were not to bs levied on the return of capital. 

The history of depletion, especially mining depletion, is a long one. The original 
depletion base was "discovery value" but since this method of determining depletion in­
volved not only -the determination of values of properties, but also estimates as to 
tonnage of reserves and cut-off points as to what was and what was not are, the intri­
oacies beoame so complex that in 1'32, as a result of comprehensive study, Congress 
adopted percentage depletion as the most equitable means for the return of capital tax­
free to the oil and mining industries. The figures adopted - 27~ percent in the case 
of oil, 22 peroent in the ease of sulphur, 15 percent in t?e ease of metals, 5 peroent 
in the case of coal - were the close equivalent of what had been granted to those in­
dustries under disoovery depletion in the preoeding twenty years. Only th~ metal industry 
was penalized. The study indicated that the metal industry was-entitled to approximately 
15 percent on the basis of the market price of the metal. When the law was finally 
appr~ved. depletion allowanoe waS based not on the price of the metal contained, but on 
the value of the ore or concentrates delivered to the smelters. 

When percentage depletion was first granted, individual income taxes were low and the 
individual stoekholder of a mining company was not severely penalized by the fact that no 
provision was made for percentage depletion allowance to the stookholder. In recent years, 
with the greatly increased income tax rates and the decline in the value of the dollar, 
peroentage depletion allowances of all types have been effectively cut in half. Under 
present tax laws the payment of dividends from earnings and depletion allowances to stock­
holders prior to the liquidation of the company are considered ordinary income and are 
taxed at graduated rates. To any individual who had a net income of $8,000, after de­
duotions and taxes, in 1~3' and who haa managed to maintain his purohasing power py 
increased income until today, present Federal tax rates effectively deny 50 percent of 
the depletion to which he is entitled. 

The Treasury, in Its presentation before the Ways and Yeans Committee, placed much 
emphaSis on so-called nbasis depletion." They inferred that if an oil or mining oompany 
were to receive "basis depletion, It -they would reGover their investment in the property. 
The Treasury failed to diselose the fact that "baSis depletion" -is based on "allowed or 
allowable cost depletion" and takes little or no aocount of losse. on unsuccessful ventures. 
Basis depletion 1s nallowable" even if a corporation loses money so the Treasury would 
hold that the investment had been recovered if nallowable" even though the corporation 
lost money. 

Where conditions are suoh that an individual can invest either in oil or in mining 
as an individual, he receives a full tax-free depletion allowance. This 1s frequently 
possible in the oil industry. It 1s only rarely possible in the mining industry. 

The 27~ percent depletion rate allowed to oil has apparently been sufficiently high 
to encourage the exploration for and development of new reserves. The figures for last 
year would indicate that exploration is up at least 10 percent over a few years ago and 
muoh higher than it was in the late thirties. 

The depletion rates for mining are apparently far too low sinoe exploration for and 
development of new metal reserves within the United States is now not over a third of 
what it was in 1,40 and the mining industry, unlike the 011 industry, is in a considerably 
worse position as far as exploration, development, and reserves are concerned, than it 
was before the war. 

Actually, both the oil industry and the mining industry are turning into inflated 
postwar dollars raw materials disoovered and developed at prewar costs. If profits were 
calculated on the cost of replaoing those reserves at present prices, many, if not most, 
balanoe sheets would provide dismal reading. 
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Mr. Henry Fernald, one of our most eminent mining tax authorities, has shown that if 
an individual investor with an inoome of $16,000, after deductions and taxes, is to invest 
in a new mining corporation which is operated in regular mining fashion, the oompany will 
have to earn, before taxes, more than 1500 percent in its 14 years of life for the investor 
to be better off than he would have been if he had bought tax exempt bonds. Should the 
investor have an income greater than that, 1t is most improbable for him to profit through 
corporate investment in mining and if he has an income less than that, the hazards of the 
industry are such that it would probably be inadvisable for him to take the gamble. 

There is l:l.kewise a very strong reason to believe that larger mining compani9s ,could 
better serve their stockholders by setting aside the corporation depletion allowances, 
exhausting their ore reserves and liquidating the companies. Only the most phenomenal 
suocesses for exploration and development expenditures from depletion allowances can return 
to the stockholders in the companies that follow that policy more than an early liquidation 
would give them. These are very apparent reasons for the decline in exploration for metals 
within the United States. 

Should Congress adopt the recommendation of the President and the Secretary of the 
Treasury, wildcatting for oil would be immediately curtailed and exploration and development 
in the mining industry would be still further reduced below its present dangerously low 
level. 

The United States can become a "have not',. nation, not because large strategic mineral 
reserves are lacking but because no financial reward 1s obtainable for f1nding and de­
velo'p1ng them. 

****************************** 

THIS YI1!AR',S ASSESSMENT WORK 

Federal Law 

It seems unlikely that Congress will declare a moratorium on assessment work for the 
current assessment year. Therefore holders of unpatented mining claims should plan to do 
their assessment work before July 1, 1250, in order to maintain their possessory rights. 

The Federal statute governing assessment work reads f'On eaoh olaim located after the 
lOth day of Kay, 1872, and unt1l a patent has been issued therefor, not less than $100 
worth of labor shall be performed or im~rovements made during eaoh year." The year re­
ferred to is now oalled the "assess.ent year." It begins at noon of July 1 and ends at 
noon of July 1 of the following year. Although the law reads "during. eaoh year," it has 
been held that work begun but not finished before noon of July 1 will satisfy the statute 
if the work 1s prosecuted "diligently" until completed. Thus, this year, work should be 
started before noon of July 1 and if not finished on that date, it should be continued 
with reasonable diligence. It is always safest to plan the work so that it will be finished 
and recorded before July 1. Then there can be no question ~aised coneerning the "diligence" 
of the claim owner. 

State Law 

Oregon law requires that within 30 days after the work has been performed an affidavit 
must be made and recorded in the mining reco~ds of the county in which the claim 1s located 
setting forth the following: 

(1) The name of the Claim or claims if grouped and the book and page of the record 
where the location notice of said olaim or claims is recorded. 

(2) The number of days' work done and the charaoter and value of the improvements 
placed thereon, together with the location of such work and improvements. 

(3) The date or dates of performing said labor and making said improvements. 

(4) At whose instance or request said work was done or improvements made. 
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(5) fhe aotual amount paid for said labor and improvements, and by whom paid, when 
the same was not done by the owner or owners of said olaim. (L. 1'3', ch. B, 
seo. 1, p. 1,) 

Claims on O&C lands 

Holders of mining olaims looated on Oregon and California Railroad revested lands and 
Coos Bay Wagon Road grant lands of western Oregon must fl1e a proof of labor also with the 
U. S. Distrht Land Offioe, now loc'ated at Swan Island, 'Portland, aocording to a provis10n 
in the law whioh reopened these revested lands to exploration, looatlon, entry, and disposition 
under the general mining law~reading as followSl 

"fhe owner of any unpatented mining claim located upon any of suoh lands 
shall file for reoord in the United States district land office of the land district 
in which the claim is situated ••• ; within sixty days after the expiration of 
any annual assessment year, a statement under oath as to the assessment work done 
or improvements made during the previous assessment year, or as to compliance, in 
lieu thereof, with any applioable relief Aot." 

o and C lands were made up originally of odd-numbered sections. There have been some 
exohanges and therefore these lands now contain some even-numbered sections. A olaim owner 
who is not certain whether or not his claim lies within these revested landS should request 
information conoerning the status of his claim from the Bureau of Land Management, Swan Island, 
Portland. 

Questions 

Questions ooncerning assessment work most frequently asked the Department are taken 
up below. 

How is the value of assessment work determined? 

Lindleyl states that aocording to the Supreme Court of Montana an approved method of 
arriving at the value of assessment work done is as followSl 

1 

"In determining the amount of work done upon a claim, or improvements plaoed 
thereon for the purpose of representat10n, the test 1s as to the reasonable value 
of the said work or improvements - not what was paid for it or what the contract 
price was, but it dependS entirely upon whether or not the Said work or improvements 
were reasonably worth the said sum of one hundred dollars." 

In more detail Lindley writes in the same section: 

"In estimating the value of the labor performed, the Jury should consider the 
distance of the mine from the nearest point where labor could be proeured, the 
cost of ma1ntaining men wh1le the labor was being performed, the current rate of 
w~ges, and any other neoessary and reasonable expense whioh might be incurred in 
the performance of the said labor." 

Rioketts2 writes on sufficiency of performance: 

"The test of the sufficiency of the annual expenditure is the reasonable value: 
not what was paid nor the contraot pr1oe, but whether the expenditure tends to 
facilitate the development or actually promotes or d1rectly tends to promote the 
extraotion of mineral from or improve the property or be neoessary for its car.e or 
the protection of the mining works thereon, or pertaining thereto." 

Lindley, Curtis H., Lindley on Mines, Third Edition, San FranCiSCO, 19lQ, section 635, 
pp. 157B, 1579, and 1580. 

2 
Rioketts, A. H., Amerioan Kining Law, Bull. 123, California Div. of Mines, San FranCiSCO, 
1,Q3, section 491, p. 2,6. 
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May work done on one Glaim be applied on a group of oontiguous olaims? 

Ricketts' gives instruotions in answer to this question as follows: 

"A general system may be adopted for the improvement and working of oontiguous 
claims held in common. In such oase the expendIture required under the law may be 
made upon any one of them, or upon adJaoent patented lands, or upon public lands, 
but the expenditure ot money or labor must be equal 1n value to that which would 
be required on all the olaims if they were separate and independent. The olaims 
must be oontiguous, and each location thus assooiated must, 1n some way, be benefited 
by the work done or money expended as labor performed or improvements made upon or 
for a location therein. Assessment work which has no reference to the development 
of all the locat1ons will not be sufficient. It is not necessary for a claimant 
to prepare plans and speoifioations with regard to how he intends to develop his 
location. A court should not substitute its Judgment for that of the claimant as 
to the wisdom and expediency of the 'plan.' Yet it remains a question whether the 
requirement of the law has been fulfilled, i.e., that the work is suoh that, if 
oontinued, it will lead to a disoovery and development of the veins or ore bodies 
that are supposed to be in the 10cat10ns, or, if these are known that the work will 
fao11itate the extraotion of the ores, or be necessary for the care and protection 
of the property. • • • 

"The natural and reasonable presumption is that all the work is done as a part 
of the 'plan' or system, and, as such applioable to all the locations within the 
group; still the burden of proof as to the suffioienoy of the expend1ture rests 
with its olaimants." 

Also 1n. this conneot10n Lindle/' states: 

"Obviously, a tunnel, the portal of which is situated at a higher elevation 
than some of the claims in a group and proJeoted in a direotion away from them, 
could hardly aid in the development of suoh lower claims. 

"As water is essential to the development and working of plaoers, expenditures 
made in construoting d1tohes, flumes, and pipe-l1nes, for the purpose of conducting 
water to the property for use on suoh propertl, will undoubtedly satisfy the law. 
The cost of a survey preliminary to the location of a ditch for the development of 
the claim will not, however, be oredited on the required statutory expend1ture, 
where the ditoh has not been dug." 

~al work be done outside of the boundary of a cla1m to apply as assessment work on the 
claim or group of cla1ms7 

:3 

4 

On th1s point R1cketts' says: 

"Work done in good fa1th outs1de of the limits of a min1ng claim forfue purpose 
of prospect1ng or working it, w1l1 hold the olaim the Same as if done within the 
boundar1es of the locat10n itself. But it must be made to appear that the work is 
of value to the ~la1m upon which it 1s sought to apply such work. The work may be 
dona at a d1stan~e from the property and may cons1st, say, in the turning of a stream, 
or the introduction of water, or the construotion of a flume to carry off the debr1s 
or waste material, or the construction of a road or trail outside of the limits of 
the claim, or the construotion of a tunnel made solely with reference to the develop­
ment of the ~la1m, or the s1nking of a sha.ft and running dr1fts therefrom." 

R1cketts, A. H., op. cit., se~tions 488 and 490, pp. 293, 295. 

Lindley, Curtis H., op. oit., section 631, p. 1,62. , 
Ricketts, A. H., op. o1t., seotlon 486, pp. 220,221. 
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From Lindley:6 

"Work done outside of the olaim upon. another patented of aim , if for the 
benefit of the one unpatented, may be considered as work done upon it. In cases 
of consolidation of olaims, it is not necessary, in order to have its due share 
of such work or improvements credited to eaoh claim, that suoh group of olaims 
should all be embraced in the same prooeedings for patent. If the mining laws 
are complied with in other respeots, suoh olaims may be applied tor and entered 
singly or otherWise, and at different ·times, without in any way impairing the 
right to have the value of suoh share oredited to them. respeotively. But where 
improvements not situated upon the olaim are alleged to have been made for the 
development of suoh claim, it must be olearly demonstrca.ted that suoh improvements 
have a direct tendency to such development. They must have direct relation to 
the olaim, or be in reasonable proximity to it." 

¥ust assessment work be done on eaoh 20 acres ·of an association plaoer olaim? 

Again quoting from Ricketts: 7 

"Annual assessment work is not required upon each twenty-acre lot of an 
association placer claim. In other words,no greater annual expenditure is 
required upon an assooiation olaim of one hundred and sixty acres, or less, 
than upon an individual location of twenty acres·, or less." 

What 1s or is not good assessment work? 

This question has to do with quality rather than quantity of work. Standard works on 
mining law cite numerous examples in answer to this question. Allowable work is specified 
by Rickett.8 as follows: 

". • • The labor may be done upon the vein or lode or in a tunnel or upon or 
below the surfaoe. \'Iork done upon the vdn or lode is something more than taking 
rock therefrom, from time to time, and testing it for the purpose of finding pay 
ore. Work may consist of unwatering the olaim or in the ereotion of a flume to 
carry away water or waste, or in the introduction of water or the turning of a 
stream. The erection of machinery and other works or of a building, if of 
benefit to the claim and not too distant therefrom, or the building of a road 
or trail or the olearing of brush from a mining claim to facilitate the work 
thereon, may be sufficient. Reasonable compensation may be allowed for the 
use or for the sharpening of tools. used, but not the purchase price thereof. 
The value of powder, fuse, candles, rails, and timber actually used, but not 
the cost of transporting them, may be oounted. Reasonable compensation for 
the daily use of horses employed in drawing cars or in raising are, etc., but 
not their cost; livery hire, feed or shoeing, may be treated as labor performed. 
Reasonable value of meals furnished to men while employed 1n 'assessment work,' 
but not the cost of tableware, house furnishing, provisions, nor tobaooo, may 
be counted. • 

"Diamond drill holes on lode claims and driil tests on placer claims in 
oonnection with dredging operations upon adjoining land and the searohing for 
lodes within placer claims have been held to be sufficient compliance with the law •. 

"The serviGes of a watchman are suffioient, if necessary to preserve the 
excavations, the struoture erected to work the claim or to preserve personal 
property; but they are not sufficient when he merely lives upon the claim or 
warns others from locating it. Negotiations, traveling, preparations for work, 
contracts and the like, can in no sense be said to be work done on the claim. 
Personal expenses inourred and the time spent for the purpose of getting water 

6Lindle;,-c;r;i; H.~ ;p~ ;i;.~ ;e;tlo~ 631,-p~ 1560~ - - - - - - -
7Rioketts, A. H., op. oit., section 4~Oa, p. 2~6. 

8Ricketts, A. H., op. cit., section 484, pp. 288, 28~, 2~0. 
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to operate the mill or the services of a person whose time is spent in endeavoring 
to obtain means for the development of property are, also, in no sense labor per­
formed upon the olaim." 

Van Nuys' illustrates examples ot proper and improper assessment work as follows: 

"Prospeoting work: Open cuts; prospecting tunnel; diamond drillings; 
shatts; etc. 

Developing work: Mine timbering; shaft or tunnel following vein; 
blocking out ore; etc. 

Mining: Stoping; removing ore from mine or to mill; etc. 

Miscellaneous: Trails and roads; traMW~8; mine rails, oandles, fuse, 
powder used; mine machinery, including transportation and installation, if for 
permanent use; powder house, tool house, blacksmith shop, ore bins, eto •••• 

"Illustrations of work not allowed as assessment work: 

Buildings not strictly necessary tor development or mining; such as a 
miner's cabIn, bunk house, boarding house, etc. 

Tools and. other loose equipment; but their C)urrent rental value may 
be oounted. 

A mill or smelter, and repairing same! ore crushing and treatment being 
a manufacturing process. 

Traveling! servioes of engineer or geologist; gathering samples and 
assaying; all being too remote. 

Assessment work benefiting a group of claims in common cannot be ap­
portioned according to actual benefit to each claim but only pro rata. Assume 
a group of three olaims, Nos. 1, 2, and 3, and that owner does work on No. 1 
for benefit of all three, but a relooator proves work worth only $200. Erfeot 
not decided in this State (Washington, Ed.), but courts of other states disagree. 
Do not be caught in this· trap! do the full value." 

Credit for work done in 1248-1242 

Public Law 107 (Act of June 17, 1242) which suspended annual assessment work for the 
assessment year ending July 1, 1242, oontained a specifioation as follows: 

". • .Provided further that any labor performed or improvements made on any 
such mining claim during the year ending July 1, 1242, may be credited against 
the labor or improvements required to be performed or made for tho year ending 
at 12 o'el.ck Meridian on the first d~ of July 1'50." 

This law did not contain specific directions to the claim holder on the method of ob­
taining formal· or edit for assessment work done for the assessment year eOOing July 1, 1242, 
whioh oould be credited as work for the following assessment year. To olarify this pro­
vision, Representative Engle of California introduced a bill (HR 64~) whioh passed the 
House February 13, 1950, and is now (April 4, 1'50) pending in Sena~e Interior and Insular 
Affairs Committee. This bill oontains the following provision: 

"That every claimant of a mining olaim in the United states who wishes to 
obtain the benefits oonferred by the second proviso (preoeding quotation, Ed.) 
to the first section of the Act of June 17, 1242, may file, or cause to be filed, 
in the office where the location notice or oeptif1cate is recorded, on or before 
12 o'clock Meridian on the first day of July 1'50, a statement of the labor per­
formed or improvements made on any such mining claim during the year ending July 1, 
1242, or suoh statement may be included as part of the annual notice ·of the per­
formance of assessment work for the year ending at 12 o'clock Meridian on the 
first day of July 1250." 

'Van Nuys, M. H., An outline of Min1ng L&ws of the State of Washington, 
State D1vision of Mines and Mining, Olympia, 1940, pp. 24, 25. 

F.W.L. 
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HAYDITE PLANT STARTS OPERATION 

A new lndustryin the nonmetallios field for Oregon started operation April 21 when 
Governor Douglas McKay threw the switch which started the kiln rolling at the Smithw10k 
Concrete Products Company plant in Fortland. The plant will produce 300 yards of finished 
material a day on a 24-hour, 7-day week basis. Shale is being quarried in Washington County 
a few miles south of Vernonia and shipped by rail to the kiln. The quarry w111 employ four 
to six men, whUe twelve men will, be used at .,the plant. The kllnlua~ure~ ,1,90 feet in 
length by 8 fe,et in diameter. The plant is unique in that it oonta.ins an after-cooler which 
also serves as a pre-heater for incoming air to the kiln. Haydite is a trade name owned by 
the Amerioan Aggregate Company of Kansas City, Missouri, for a lightweight aggregate made 
from expanded shale. 

It is reported that some of the output from this new plant will be used for the ag­
gregate for the deoking of the Tacoma-Narrows Bridge whioh is being rebuilt by, the Washington 
Toll Bridge Authority. 

****************************** 
ROCK AND MINERAL BOOKLET PUBLISHED 

The Department ha .. recently published a 50-page booklet entitled "A description of some 
Orego~ rocks and minerals," by Hollis M. Dole. This booklet includes a claSSification of 
rock types and tells how to identify the more oommon rocks and minerals of the state. MaJol 
uses and OcCUrrences are listed. Beoause the booklet is chiefly intended to aooompany the 
rook and mineral sets which the Department lDans to schools, and does not belong to the 
regular series of Department publications, no copies will be mailed to exchange libraries. 
A limited number of the booklets are aVailable, however, and may be purohased at 40; per copy. 

*********************** ••• **** 
METAL MARKETS 

E&IIJ Metal and Mineral IIarket .. issue of April 20, 1~50,reports that metal markets were 
all active. Copper advanoed one oent per pound during the preoeding week, making the price 
19~. cents, Connectiout Valley points. Zinc was raised to· 11 cents per pound, East st. Louia. 
Lead ~as maintained at 10~ oents per pound, New York, although sales improved and the under­
tone of the market was charaoterized as steady to fair. Steel operations are up to 100 peroent 
capacity, which is refleoted in demand for manganese ore, most of which has been imported. 
(Whether or not the large demand for manganese ore for current steel operations prevents 
aocumulatton for stockpiling purposes is not mentioned. Ed.) Chrome ore is reported to be 
in more active demand. Foreign silver was unchanged at 71 3/4 cents a troy ounce. rhe price 
of qul.oksilver remains at $71-$73 per flask for spot metal. It was reported that the European 
qulcksll ver cartel has been dissolved a.nd that sellers of Spanish and Italian quicksilver 
will go their separate ways. There 1s no indication that dissolution of the oartel has so 
far affected the market price in this country. 

The State Department has issued a list of oemmedities on which tariff concessi.ris will 
be sought in order to increase our imports and relieve dollar shortage in foreign countries. 
The list covers 2500 items and includes lead, zina, nickel, manganese metal, and most ferro 
alloys. Copper is not mentioned. Negotiations will be conducted with some seventeen countries 
at meetings scheduled to begin in England September 28, 1'50. 

** •••• ****.*.*.*****.*.******* 
U.S. GOLD AND SILVER EXPORTS AND IMPORTS IN FEBRUARY 1'50 

Gold heid under earmark at the Federal Reserve Banks increased during February by $50,410,868 
to $4,416,911,057. Total exports of gold were $4,118,545 of which $1,180,880 was to portugal and 
$1,091,997 to Syria. Total imports of gold were $4,350,062 of which $1,788,169 was from Taiwan 
(Formosa). Total exports of sllver were $29,921. Total imports of silver were $4,355,313, of 
whioh $1,40~,B69 were from Mexico. 

(From World Trade News, U.S. Department of Commerce, April 13, 19,0.) 

**************************************** 


